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Introduction

Real estate forms part of the territory of a country and serves as the basis for many
business activities such as agriculture, construction, traffic etc. For this reason it has
a great economic, political and security importance for every country. This results
in countries taking a very reserved stand when it comes to the possibility of foreign
citizens acquiring real estate on their territory. A country’s right to restrict the right
of ownership of immovable property to foreign citizens is recognized in international
law, and confirmed in practice. (Stanivukovié¢, 1989). Thereby the restrictions made
while acquiring property by foreign citizens are varied. For example, foreign citizens
in Mexico can’t buy real estate in 100 km border area, i.e. 50 km off the coast of
the sea. The said restriction was imposed due to security reasons. In Brasil the law
also stipulates that foreign citizens may not acquire real estate in the areas of critical
importance for security (Varadi, 1987). Apart from security and economic reasons,
social reasons also affect the regulation of this matter. For instance, immovable property
such as agricultural, construction and forest land, as well as the land in the tourist
areas is restricted in number, and its price depends on the demand. For this reason free
sale to foreign citizens who have higher purchasing power than the local population,
might lead to the increase in prices of the said types of immovable property, which
in the long term would result in forcing out local subjects from important branches
of economy, such as agriculture, tourism, construction, etc. Agriculture represents
an economic branch with specificities and developments that do not comply with the
classical economic laws, at least from the perspective of production and prices (Dragoi
et al., 2018). Therefore, many countries including the underdeveloped ones restrict the
ownership rights of foreign citizens to immovable property (Stanivukovi¢, 2012).

As for the foreign citizens’ rights to acquire ownership of agricultural land in the Republic
of Serbia, this right has changed through the decades from a restrictive attitude which
meant that foreign citizens could not acquire this right through a legal transaction,
to the attitude that foreign citizens may acquire property on certain conditions.
According to the provision of article 2, paragraph 1 of the Law on Agricultural Land
(Official Gazette of the Republic of Serbia no. 62/06, 65/08 — other law, 41/09, 112/15,
80/17 and 95/18 — other law) agricultural land denotes the land used for agricultural
production, such as arable land, orchards, gardens, vineyards, pastures, meadows,
fishponds, reeds and marshes, as well as the land intended for agricultural production
through an adequate planning law. It is a relevant piece of information that out of the
total available land in the Republic of Serbia up to 72% is taken up by agricultural
land, and 64,3% by used agricultural land, based on which it can be concluded that it
dominates in our region (Puri¢, Njegovan, 2016). Agriculture and hence agricultural
land as its most important resource have a crucial influence on the general development
of our community especially in the process of implementing reforms and transition.
The above stated points to the fact that agriculture is the most valuable potential of the
Republic of Serbia, which is confirmed by the data on the area occupied by it, as well
as by the number of people whose livelihood depends on that activity, and the income
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made by this particular branch of economy (Vukicéevi¢, et al., 2011). On the other hand,
changing the purpose of arable agricultural land into construction land is a current
issue which needs to be dealt with in more detail by our legislator by the introduction
of positive legal regulations (Pocuca, Draskic¢, 2015).

In addition, this is a very current topic today given the fact that the Republic of Serbia is a
candidate for EU memebership, and the Stabilisation and Association Agreement prescribes
coordinating regulations with the EU law. Therefore, coming into force of the Stabilisation
and Association Agreement between European communities and their member states on
the one side, and the Republic of Serbia on the other side (Official Gazette of the Republic
of Serbia, International Agreements no. 83/2008), influenced the regulation of the subject
matter in question, which will be discussed in more detail in this paper.

Aim of the paper

The basic aim of this paper is the study and analysis of the particularity of the legislation
which regulates the rights of foreign citizens to acquire ownership of agricultural land
in the Republic of Serbia through a methodological-theoretical framework. Apart from
this the aim of the paper is also the study of the social and economic significance, as
well as the chronological monitoring of the legislation development in this area of law.

Methodology

In order to get a good understanding of the legal concept in question it is necessary
to study its historical growth, which is why the historical method will be used in the
research. The historical method uses basic facts through the chronology of events, in
this case the rights of foreign citizens to acquire ownership of agricultural land in the
Republic of Serbia, as well as the analysis of the regulations and concepts throughout the
years. The historical method provides the understanding of the sense of the legislation
which has regulated this matter in different ways. The said method will be completed
by the normative method which will be prioritised while studying this legal concept.
The normative method places special emphasis on the analysis of the current national
laws which play a relevant role in the regulation of the studied matter. Alongside the
stated methods, content analysis will also be used for the purpose of analysing the
terms relevant to the topic of the paper, such as the concept of a foreign citizen as
property acquirer, as well as adequate literature, to complete this research.

The concept of a foreign citizen as property acquirer

A foreign citizen is normally considered to be a person who is not a domestic national,
which means — a person who is a foreign citizen or a person without citizenship. The
stated represents the classic interpratation of the concept of foreign citizens and it most
often comes into play in the matters of determining their legal status (Stojanovi¢, Pop
Georgiev, 1980). Pursuant to the Law on Resolving Conflicts of Law with Regulations
of Other Countries (Official Gazette of SFRY, n0.43/82 and 72/82 — as amended.,
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Official Gazette of SRY, no. 46/96 and the Official Gazette of RS, no. 46/06 — other
law) a natural person with a foreign citizenship and a Serbian citizenship is considered
a Serbian national, and if they have two or more citizenships they are considered to
be the citizens of the country in which they have a domicile. According to the Law on
Foreigners (Official Gazette of RS, no. 24/18, 31/19) a foreigner is any person who
does not have the citizenship of the Republic of Serbia.

In certain countries during wartime, in accordance with the legislature of those
countries, a foreigner is considered any person with a domicile on enemy territory and
the territory occupied by the enemy, regardless of the person’s citizenship. It is the
so called enemy foreigner, whose property is blocked during the war by the domestic
country in its own territory and against whom certain measures are taken to the end of
weakening the economic potential of the enemy country. In certain countries during
economic crisis, according to the regulations of the said foreign countries, a foreign
citizen is considered to be any person with a domicile in a foreign country, regardless
of the person’s citizenship (Stojanovi¢, Pop Georgiev, 1980).

In the domestic territory of a country not all the rights are equally available to the
domestic nationals. In consideration of the rights available to foreign citizens and the
terms under which they can be granted those rights, all the rights can be categorized
into three basic groups. The first group are the absolutely reserved rights, or the rights
the owners of which may not be foreigners under any condition, since those rights are
absolutely unavailable to them. They are reserved strictly for the domestic nationals
for it is through them that the influence on social-economic structure or the security
of a country can be exerted. The second group are relatively reserved rights. These are
the rights that are available to foreign citizens if certain requirements are met, such as
reciprocity for instance. The next group of rights are general rights. More precisely,
those are the rights which are available under equal terms to domestic nationals and
foreign citizens alike (Stojanovi¢, Pop Georgiev 1980).

Foreign citizens mainly acquire the right of ownership over real estate under the
condition of reciprocity, or mutuality. The forms of reciprocity differ according to the
way they were created, thus accounting for three types of reciprocity in international
relations: diplomatic, legal and factual. Diplomatic reciprocity is formed based on an
international agreement when two or more countries mutually commit to granting the
citizens of the other signatory party the rights which are contained in and agreed by the
agreement. The legal reciprocity is formed when the mutuality is established on a legal
level, and factual when the acquisition of certain rights by foreign citizens is factually
obtained in practice (Pani¢, 2017).

Foreign ownership of agricultural land in Serbia during XIX and XX century

The rights of ownership of real estate and other real rights, the so called sectoral rights
were not granted to foreign citizens in neither slavery nor feudalism. It was the French
bourgeois revolution of 1979. that marked the turning point in this regard. However not
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even then were those rights recognised to foreign citizens in every country, and even
if recognised they did not have the characteristics of universal rights. In our region, or
in our country these rights were recognised for the first time in 1844. (Jezdi¢, 1982).
Namely, with the codification of the civil law, i.e. with the enactment of the The 1844
Civil Code, the issue of the property of foreign citizens is regulated by the legislator
as well. The provision of article 15 of the Civil Code prescribes that foreign citizens
have the right to acquire ownership of real estate, including agricultural land, that is
guaranteed to them under the same conditions as to Serbian nationals. This kind of,
arguably, liberal attitude concerning the rights of foreign citizens to real estate was
altered in 1852, by the enactment of the Regulations against the abuse of foreign citizens,
concerning the immovable property in Serbia on the name of foreigners (Srpske novine
no. 96/152). These regulations prohibited foreign citizens from acquiring ownership
of property in the future, while the already acquired property had to be alienated. The
system which was introduced by these regulations implied absolute prohibition for
foreigners in terms of acquiring ownership, and it particularly concerned those foreign
citizens who purchased land on the name of Serbian nationals. For this category of
foreign citizens there is a requirement of mandatory registration of such purchased
immovable property within the period of three months, to be advised of the possibility
of public sale. The only stipulated exception concerning foreign citizens was their right
to own a house pursuant to a contract (Cari¢, 2006).

The rights of foreigners to property in Yugoslavia between the two world wars were
governed by the laws in the finance section. Hence a provision of article 48 of the
Yugoslav Budget Law of July-August 1923, prescribed that the rights of foreigners to
acquire property are to be regulated in a universal manner for the whole country, taking
into account the difference dependent on the location of the immovable property. If it is
located in the border or coastal zone within 50 km, foreigners were allowed to acquire
property only if they were granted approval of two ministers, minister of the army and
minister of the navy. The other law that governed the foreign ownership of immovable
property is the provision 94 of the Finance Law for 1925-26 which did not introduce any
essential changes in comparison to the previous law other than it stipulated the possibility
for the foreigners buying estates in Southern Serbia to settle permanently based on the
registration filed with The Court of First Instance. Following the repeal of this provision
the new Finance Law came into force for 1927-28 which regulated the same subject
matter. More precisely, after the repeal of the provision of 1928, only the special regime
regarding real estate in the border and coastal area, and the rigorous sanctions involving
the breach of the said regime were abolished which means that the general regime of
acquiring real estate in the interior zone for foreign citizens remained the same. Foreign
citizens were able to acquire right to foreign ownership in Yugoslavia until the beginning
of World War II only if the reciprocity requirement was met (Cari¢, 2006).

Following World War II Jezdi¢ (1982) states that regarding the right of foreign citizens
to acquire ownership of immovable property, there are two periods according to our
law. The first period refers to the period after the national revolution was carried out,
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when foreign citizens were able to acquire ownership of immovable property if granted
the approval of the competent authority, ie. the President of the Economic Council.
The second period is the period after the implementation of the nationalization of the
foreign citizens’ immovable property in which this right is dealt with in different ways
depending on whether the right to acquire ownership refers to the real estate that was
acquired by legal transactions inter vivos — pursuant to an agreement on purchase,
gift or exchange or mortis cauza i.e. based on inheritance. In the said second period,
the right to acquire ownership of immovable property in Yugoslavia by inter vivos
transactions was at first treated as an absolutely reserved right, i.e. as a right that may
not be enjoyed by foreign citizens.

Of all the means available to acquire property in socialist Yugoslavia, a foreign citizen
was able to acquire the right to ownership of land or buildings only by means of
inheritance — legal and testamental. This possibility was recognized to foreign citizens
by a provision of article 8 of the Law on Land and Building Transactions of 1955.
(Official Gazette of SFRY n0.19/1955), and by a provision of article 5 of the Law on
inheritance of 1955, a provision of article 5 (Official Gazette SFRY, n0.20/55), except
that there were certain restrictions. Namely, according to a provision of article 159,
paragraph 2 and 3 of this Law, a foreign citizen was not allowed to own more agricultural
land based on their inheritance than a Yugoslav national, therefore a foreign citizen was
allotted a corresponding monetary compensation in exchange for the agricultural land
that may not be owned.

Pak (1989) states that in the earlier periods foreigners were allowed to acquire ownership
of real estate by means of a contract, but only exceptionally. More precisely, in the
period between 1962 and 1967, foreign citizens were able to acquire buildings and the
right to use land for rest or recuperation purposes only on the condition of obtaining
approval of the Secreteriat for Commerce and Toursim and the consent of the Federal
Secretariat for Internal Affairs (article 16 of the Bylaw on acquiring rights to buildings
and apartments and lands by foreign citizens and foreign legal persons, Official Gazette
of SFRY, n0.53/62). This right was abolished in 1967, by the enactment of the Law
on Changes and Amendments to the Law on Land and Building Transactions (Official
Gazette of SFRY no. 1/67), while in the period from 1974 to 1982 the right to property
of a family-owned building and the right to use land was recognized to natural persons
with merits in the Yugoslav Resistance. The said right was governed by the Law on Land
and Building Transactions (Official Gazette of SFRY no. 11/74), and the same provisions
were annulled by the enactment of the Law on the Elements of Property Law Relations
in 1982. (Official Gazette of SFRY, no. 6/80, Official Gazette of SRY, no. 3/90, no. 29/96
and the Official Gazette of the RS, no. 115/2005 — other law). A provision of article 82
of this Law regulates the legal status of foreign citizens in the matter of them becoming
owners of the right to property. According to paragraph 2 of the said article, in the territory
of SFRY all natural persons were entitled to ownership of land and buildings on two
conditions as follows: the existence of reciprocity and acquiring that right by inheritance.
This kind of legal option was stipulated by the legislator unless otherwise prescribed
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by the international agreement, and if that is the case then the provisions of the said
international agreement were applied and not the provisions of article 82, paragraph 2 of
the Law on the Elements of Property Law Relations.

It is relevant to point out that the legislator did not specify the form of mutuality, i.e.
reciprocity in question. It can only be assumed that it referred to that form of mutuality
that provides most possibilities for the foreign citizen to acquire ownership of real
estate, i.e. that the matter of whether the country of the foreign citizen treats Yugoslav
nationals in the same way as the nationals of other countries will be investigated. Another
interpretation of the reciprocity principle implied a request for the foreign country to
treat Yugoslav nationals in the same way as Yugoslavia treats foreign citizens which
would lead to citizens of some countries not being able to acquire ownership of real
estate in Yugoslavia (Purdev, 1997). The previously mentioned Law on the Elements
of Property Law Relations which was enacted in 1982 was changed and amended a
few times, and in those changes and amendments of 1990 it is stipulated that every
foreign legal or natural person is required to perform a business activity in Yugoslavia
in order to acquire ownership right of real estate. However, the legislator did not define
the notion of “performing a business activity in Yugoslavia®, so it was considered that
this notion included all types of direct investments, since those are the kind of activities
that imply presence in Yugoslavia, and in order to perform them there usually has to
be a real estate involved (Stanivukovi¢, 1996). Nevertheless, any real estate except
for agricultural land was subject to acquisition. On the other hand, in a privatization
process a foreign citizen was able to buy a public company registered for performing
agricultural activity that, in addition, owns the rights to dispose of publicly owned
agricultural land. Thus a foreign citizen despite not being a direct owner of real estate
was able to effectively exert their influence on the decision making process through a
legal person who was the direct owner and had the authorizations of an owner. In order
to avoid the previously described exploiting of loopholes it was necessary to regulate
with precision the foreign ownership of agricultural land.

Foreign ownership of agricultural land in Serbia in XXI century

The question of enacting a universal law that would regulate foreign ownership of
agricultural land in the Republic of Serbia was materialised by the enactment of the
Law on Agricultural Land in 2006 ( Official Gazette of RS, no. 62/06). With this law
our legislator restricted the right of foreign ownership of real estate in the Republic
of Serbia intended for agricultural production. In the first article the legislator already
specifically states that “The owner of agricultural land may not be a foreign natural, or
legal person.” From this provision it ensues that as of the date of its coming into force
foreign citizens may not acquire neither ownership rights of agricultural land nor a
legal transaction, i.e. contract, nor inheritance, since they can not own the said entities.

Nevertheless, this law had certain flaws since it did not account for a possible form
of foreign ownership of agricultural land, which is through a legal person that was
established only for the purpose of performing a certain transaction instead of their
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founder and to act as owner in their place. Therefore if the potential acquirer of the land
is a foreign citizen there is way to find a loophole since the agricultural land is only
formally owned by a domestic legal person when in reality it is actually controlled by
foreign citizens (Stanivukovi¢, 2012). More specifically, according to a provision of
article 3 of the Law on Foreign Trade Transactions of the Republic of Serbia (Official
Gazette of RS, no. 36/09, 36/11, other law and 88/11) foreign citizens in Serbia were
able to found legal entities with the seat in Serbia, i.e. that are registered in the Republic
of Serbia and that are considered domestic.

In addition, the Law on Agricultural Land did not account for the consequences of acquiring
agricultural land by means of inehritance. This is debatable since a provision of article 7 of
the Inheritance Law (Official Gazette of RS, no. 46/95, 101/03 — Decision of Constitutional
Court of RS and 6/15) prescribes that a foreign citizen has the same inheritance status as a
domestic national. Article 212 of the same law prescribes that inheritance passes down to
heirs by force of law at the moment of death of the decedent. If the inheritance is agricultural
land and the heir is a foreign citizen, by force of law he or she become the owner of that
land, which opposes the provision of article 1 of the Law on Agricultural Land of 2006. In
order for the said provision to be valid, the inherited real estate would have to be confiscated
from foreign citizens, but there is no procedure prescribed to regulate that matter, neither to
regulate the right to compensate for the value of the seized property. Also, the said law lacks
provisions which would regulate the procedure in case of a domestic owner of agricultural
land losing domestic citizenship due to gaining citizenship of another country. Due to the
lack of provisions that would regulate the above mentioned occurrences, confiscating the
inherited agricultural land would open the issue of the right to protection of property as a
human right (Stanivukovi¢, 2012).

Due to the fact that property is one of the basic human rights of individuals and legal
persons alike, countries’ constitutions pay special attention to the protection of this law.
More specifically, by a provision of article 85, paragraph 1, of the Constitution of the
Republic of Serbia (Official Gazette of RS, no. 98/00), the legislator prescribes that
foreign natural and legal persons may acquire property in accordance with the law or
the international agreement.

Thus pursuant to a provision of article 82a, paragraph 1, of the Law on the Elements of
Property Law Relations of 2005, the legislator prescribes that foreign natural, and legal
persons that perform their business activities in the Republic of Serbia, on the condition
of reciprocity may acquire rights over immovable property on the territory of the
Republic of Serbia which they need in order to perform those activities. However, the
Law on Agricultural Land of 2006 is lex specialis compared to the Law on the Elements
of Property Law Relations since, as already mentioned, it specifically states that the
owner of agricultural land may not be a foreign natural or legal person. Consequently, a
question ensues whether it is good in a legally technical sense to have this kind of norm
in the Law on Agricultural Land which regulates planning, organization, protection
and use of agricultural land, as well as other relevant issues thereof, and not in the law
which regulates proprietary relations (Baturan, 2013a).
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When it comes to acquiring ownership rights over immovable property for business
purposes then this acquisition represents an investment, which can be foreign, hence
the person acquiring it can be a foreign investor. Investors who are foreign natural or
legal persons may acquire right over property, and other real rights over immovable
property located on the territory of our country, and in accordance with the Constitution
and the law, while in respect of their own investments foreign investors have the same
status and the same rights and obligations as domestic investors. However, investment
shall not be subject to expropriation whether directly or indirectly by measures the aim
of which is the effect equal to expropriation (article 5 and 6, of the Law on Investments,
Official Gazette of the RS, no. 89/15, 95/18). Expropriation is a form of restricting
rights over property, or a forced deprivation of property.

The crucial issue regarding expropriation is the just compensation owed to the owner of
the confiscated immovable property (Trgovcevi¢-Proki¢, Pocuca, 2016). In that respect
when the investor is a foreign legal or natural person they have the rights, after having
regulated all the prescribed obligations, to a compensation for expropriation, i.e. other
measures with a similar effect (article 9, Law on Investments, Official Gazette of the
RS, no. 89/15, 95/18).

A very important, arguably crucial milestone for the Republic of Serbia is the fact that
in 2008 it signed and ratified the Stabilization and Association Agreement with the
European Union (hereinafter Stabilization and Association Agreement) which came
into force in 2013. In accordance with the politics of the European Union which is
reflected in the creation of a universal market, it requests from all member states to
repeal the provisions which stand in the way of the free development of economic
relations, and all to the end of creating a universal market (Resolution on Accession to
EU, Official Gazette of RS, no. 112/04).

In order to meet the requirements the Republic of Serbia committed to changing its
legislation with reference to the foreign ownership of real estate and of agricultural
land in order to provide the same treatment to the citizens of EU states as to its own
citizens within four years as of the date of the coming into force of the Stabilization
and Association Agreement. However, the deadline that the Republic of Serbia set
for repealing the restrictions on the purchase of agricultural land for foreign citizens
represents a premature, even a reckless step that may have farfetched and negative
effects on the agricultural development and agricultural land alike (Vukicevi¢, et al.,
2011). With respect to the deadline by which future member states will have to repeal
the restriction on the purchase of agricultural land for foreign citizens, they mostly
set a more extended deadline for the repeal of the restriction. For example, Hungary
while still in the negotiation process for the accession to EU, reached a decision by
which foreign citizens would be able to buy agricultural land only upon the expiration
of a ten-year period of its EU membership. Hungary became a member state on May
1, 2004, and it was not until June 21, 2013 that it adopted the Law on Agricultural
and Forestry Land Transactions, imposing thereby to foreign citizens the terms for
acquiring ownership of land, which curtailed one of the basic freedoms of the European
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Union — freedom of capital transactions. For that reason, the European Union initiated
court proceedings against Hungary (Spalevi¢, 2013/2014). Denmark made it possible
for foreign citizens to buy agricultural land on the condition that they live in that
country for at least two years. The government of Denmark pointed out that it is in the
public interest for the national legislature to try and preserve the farming of agricultural
land by its owners, who live on that land, to ensure that agricultural land be farmed
exclusively by its owners, to preserve a permanent agricultural community as a measure
of planning of cities and the country, and to improve the rational use of available
agricultural land, which will reduce the pressure put on the same land (Case C-370
05, 2013/2014). During the negotiation process for accession to EU, the Republic of
Croatia also extended the deadline for the liberalization of land sale to foreign citizens,
thus it remain unclear why Serbia agreed to authorize the sale of agricultural and forest
land before becoming a member of the European Union. It can be argued that this step
would lead to domestic farmers being left to their own devices in the market “game”
with a far more powerful competition from EU (Rankov, 2013/2014). The current low
prices of agricultural land will be an incentive for foreign citizens who will be able to
buy agricultural land at more than reasonable prices, and our farmers will be forced to
work for foreigners. Moreover, by purchasing agricultural land located on the outskirts
of big cities, foreigners will gradually turn it into construction land, which will affect
the reduction of the surface of that land, as well as the reduction of products and income
(Vukicevig, et al., 2011).

Along with the repeal of the restriction on foreign acquisition of agricultural land,
the arrival of big manufacturers ready to offer higher prices to small estates is to be
expected. It is assumed that in that case domestic manufacturers would be forced
to pay more for agricultural land (Baturan, 2013b). Based on the commitment that
the Republic of Serbia made when concluding the Stabilization and Association
Agreement, our legislator enacted the Law on amendments to the Law on Agricultural
Land that was adopted in August 2017, and started being applied as of September
1, 2017 (Official Gazette of RS, no. 80/2017). Even the provision of the article 1
paragraph 4 of this law emphasizes that the said law was enacted in order to comply
with the obligation prescribed by the Stabilization and Association Agreement. The
said provision stipulates that “The owner of agricultural land may not be a foreign
natural or legal person, unless otherwise prescribed by this Law in accordance with
the Stabilization and Association Agreement between their member states on the one
side and the Republic of Serbia on the other side.” However, from the added article
724 of this Law it is clear that the citizens of the European Union are discriminated
both formally and essentially compared to domestic nationals. This results from the
fact that the legislator differentiated between the number of conditions to be met for
domestic nationals on the one hand, and foreign citizens on the other. Those conditions
have to be fulfilled cumulatively, whereas they actually represent barriers for foreigners
when entering the market of agricultural land in the Republic of Serbia. Our legislator
prescribed that a citizen of the European Union may acquire agricultural land, of over
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two hectares of land area, if having been permanently settled in the municipality in
which the transaction of the agricultural land takes place for not less than ten years,
if having farmed the agricultural land that is the subject of the legal transaction for
not less than three years, with or without compensation, if having had a registered
agricultural estate with an active status as the holder of a family agricultural estate,
pursuant to the law that regulates agriculture and rural development for not less than
ten years, without discontinuity, and if owning the mechanization and equipment for
agricultural production. Baturan (2017) states that this norm discriminates not only
against the citizens of the European Union but our citizens as well since it restricts the
rights of domestic nationals who own agricultural land. This restriction can be viewed
in the fact that domestic nationals may not sell agricultural land to the citizens of the
European Union, at probably higher prices, which is not to be disregarded. On the other
hand, it is relevant to point out that the legislator specifically stated which agricultural
land may not be the subject of the legal transaction, and that is the land which pursuant
to the law was designated as construction land, which belongs to protected landmarks
and which borders military facilities and military installations, military infrastructure
or Ground Security Zone. In addition, in the event of sale of agricultural land to a
citizen of the European Union, the legislator prescribes that the Republic of Serbia has
the right of first refusal. In respect of this right, a question is raised in what way the
Republic of Serbia benefits from the function of right of first refusal.

By introducing amendments in 2017, our legislator temporarily disabled foreign
citizens from acquiring ownership rights to agricultural land, which means that no
long-term changes were made. It is our opinion that the Republic of Serbia will have
to equalize the rights of foreign citizens, i.e. citizens of the European Union with the
rights of domestic nationals with respect to acquiring ownership rights of real estate,
including agricultural land. The question arises whether the legislator will do so under
the pressure of the European Union or court authority.

Conclusion

Regarding the conducted research which referred to the foreign acquisition of ownership
of agricultural land there is an evident shift of legal regulations that advocated different
“opinions” starting from the ones that advocated the position that foreign citizens should
not be equal to domestic nationals in reference to ownership rights of agricultural land,
to the more liberal approach to the issue. Nevertheless, even though foreign citizens
were, at one point, allowed to have free access to real estate, including agricultural
land, that freedom was never complete since it involved meeting certain requirements.
For example, the restrictions that were, in an earlier period, prescribed for foreigners
wanting to acquire ownership of real estate, including agricultural land, were mitigated
in the former SFRY up to a point, by amending the Law on the Elements of Property
Law Relations of 1982, and then they were additionally “loosened” by the amendments
of the same Law of 1990 and 1996. On the other hand, despite the expressly stated
restriction stipulated by the Law on Agricultural Land of 2006 according to which
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foreign natural or legal persons may not be owners of agricultural land, foreign citizens
managed to indirectly obtain large areas of arable agricultural land, which arguably
resulted in a risk for potential investors of the manner in which domestic courts would
construe this norm in the future.

From the latest amendments to the said Law, and in accordance with the Stabilization
and Association Agreement, it is evident that the amendments of 2017 cannot introduce
long-term changes and that our legislator will have to equalize the rights of the citizens
of the European Union with the rights of domestic nationals with regard to acquisition
of ownership rights to agricultural land. However, we feel that it is necessary for our
legislator to move this matter from the Law on Agricultural Land, which regulates the
protection, planning and organization of agricultural land to the Law on the Elements
of Property Law Relations which, among other things regulates foreign citizens’ right
to property, hence it would be “suited” for this Law to regulate the rights of foreign
ownership of agricultural land.

The authors believe that our market of agricultural land is appealing to foreign
investors, due to the relatively reasonable prices in comparison to other markets of
the European Union member states, and to certain natural features, such as climate
conditions, but also due to the social advantages reflected in the relative formation of
the democratic institutions. To sum up, we conclude that with reference to property
rights of foreign citizens to agricultural land in the Republic of Serbia it is necessary
to primarily bear in mind the real interest of the state and its needs, but also the extent
to which foreign citizens really take an interest in the market of agricultural land in
the Republic of Serbia.
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